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Study H-851 September 9, 2003

First Supplement to Memorandum 2003-31

Alternative Dispute Resolution Under CID Law

The Commission has received four letters commenting on issues raised in
Memorandum 2003-31. Those letters are attached in the Exhibit as follows:

Exhibit p.
1. John Jones, Aliso Viejo (Aug. 11, 2003).............................1
2. Bruce Osterberg, Escondido (Aug. 11, 2003) ........................3
3. Peter Siggins, Chief Deputy Attorney General (Aug. 25, 2003)..........5
4. Commissioner Paula Reddish Zinnemann, Department of

Real Estate (Sept. 5, 2003).....................................6

The issues raised in the letters are discussed below.

PRE-LITIGATION ADR

One issue raised in Memorandum 2003-31 is the question of whether existing
pre-litigation ADR requirements should be revised to require actual participation
in ADR (as opposed to a requirement that a plaintiff “endeavor” to submit a
dispute to ADR). Mr. Jones agrees with other commentators that the ADR
provision should remain voluntary. He notes the precedent-setting value of
litigation and is concerned that mandatory ADR could undercut judicial
development of the law. See Exhibit p. 2.

ENFORCEMENT OF GOVERNING DOCUMENTS

Mr. Osterberg finds the staff recommendation regarding owner enforcement
of an association’s governing documents to be unclear. See Exhibit p. 3. To
clarify: the staff feels that the proposed law should not provide for owner
enforcement of governing documents (other than the declaration) against
another owner. However, it might be useful to add language making clear that
an owner can enforce the governing documents against the association itself.
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ATTORNEY FEE SHIFTING

Preferred Approach

On page 12, Memorandum 2003-31 sets out a range of alternative approaches
to the question of fee shifting in a dispute between a homeowner and a
homeowners association. Both Mr. Jones and Mr. Osterberg preferred the third
alternative. See Exhibit pp. 2-3. That alternative would broaden the existing fee
shifting provision so that it applies in a dispute involving the Davis-Stirling
Common Interest Development Act or the Nonprofit Mutual Benefit Corporation
Law. In addition, that alternative would provide for “preferential” fee shifting —
a homeowner would be entitled to fees on “prevailing” but the association
would only be entitled to fees if the homeowner’s case is “clearly frivolous.”

Mr. Jones writes, at Exhibit p.2 (citations omitted):

It has grieved me to hear my neighbors express their feelings of
powerlessness in the face of unresolved maintenance issues, unfair
enforcement procedures and board failures to abide by the
governing documents. This sense of helplessness reflects the need
to address the “unequal strength” problem so that individual
homeowners have the resources to right the wrongs they now feel
powerless to address. … As your memo rightly states, “the
consequences of board mismanagement in a CID are probably
much more significant and personal than in the typical nonprofit
corporation.” …

One area that I find particularly bothersome is the application of
the Common Interest Development Open Meeting Act. When I was
on the board I tried to open up the process but I was told by our
manager that our attorney had said homeowners did not have a
right to speak during the meeting and that by providing a
homeowner forum at the beginning of the meeting we were in
compliance with the law. That didn’t feel right to me and my recent
readings seem to confirm my initial distrust of that opinion.
Homeowner involvement is critical to the health of an association
and this is an area where homeowners need to be empowered. And
yet what sensible person would be willing to press for their rights if
they thought they were going to get slammed with attorney fees?
Implementing the preferential fee shifting model will be a step in
the right direction for redressing the imbalance of power that now
exists.

Separate Track of Study

Because the issue of attorney fee shifting is likely to be complex and
controversial, the staff recommended that the matter be pursued on a separate
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track from the rest of the CID ADR proposals. That would allow the Commission
to take the time necessary to address the issue carefully, without delaying the
progress of the other proposals. Mr. Jones believes that approach is “sensible.”
See Exhibit p. 2. Mr. Osterberg cautions that delay might be seen as protection of
association management interests. He believes the need for reform of the fee
shifting provision is urgent. See Exhibit p. 3.

The staff agrees that fee shifting is an important issue. However, there are
many technical issues that would need to be resolved in crafting any fee shifting
provision.

INTERNAL DISPUTE RESOLUTION

A number of points were made regarding the proposed internal dispute
resolution process.

Disputes Between Members

Mr. Jones agrees with other commentators that the proposed law should not
require that the board offer a process for resolution of disputes between
homeowners. See Exhibit p. 1.

Written Request

Mr. Jones believes that a request to use the internal dispute resolution process
should be in writing — “there is far too much room for misunderstanding in an
oral request.” See Exhibit p. 1.

Board Representation

Mr. Jones writes, at Exhibit p. 1 (citations omitted):

I am concerned about the proposed law making this process
mandatory on the board. … Although I am in favor of the intent
behind this provision there may be circumstances where
compelling a board member into a one-on-one conference is
inappropriate. If I were on a board I would feel very uncomfortable
having to deal one-on-one with someone who is mentally
unbalanced or out-of-control. I would also feel that I was putting
my fellow board members at risk if they were chosen for such an
onerous task. To top it off, if things go awry you have no witnesses.

I think that greater flexibility should be allowed in who the
board should delegate for the meet and confer process. The
proposed law allows the board to “designate a member of the
board to meet and confer.” … Depending on the dispute it may be



– 4 –

more efficacious to allow someone other than a board member to
handle the matter and in some instances it may be desirable to have
more than one board member.

Memorandum 2003-31 discusses alternative approaches to board delegation
of authority to meet and confer. One option would be to provide for
representation by committee. The board would set the committee at whatever
size it chooses. Representation by more than one member of the board would
defuse some of the personal discomfort that might arise in a one-on-one meeting.

Mr. Jones also suggests that the board should be able to appoint a
representative who is not a board member. Such an approach would
undoubtedly raise concerns amongst those who are leery of delegating board
authority to resolve disputes. As originally drafted, the proposed law would
allow the board’s representative to enter into binding agreements on behalf of
the association. ECHO expressed serious concerns about whether delegation of
board authority to a single board member would be proper. Delegation of board
decisionmaking authority to someone other than a member of the board stretches
the concept of delegation even further.

One alternative discussed in Memorandum 2003-31 would be to require
board ratification of any agreement reached in the meet and confer process.
Under that approach, use of an agent to negotiate would not undercut the
board’s role as decisionmaker.

A proposed variation of the board ratification approach would be to apply a
presumption of correctness to any agreement reached in the meet and confer
process. The board would be required to ratify that agreement unless it
determines that the agreement would conflict with law or the association’s
governing documents. Mr. Jones endorses that approach. See Exhibit p. 1. That
degree of delegation seems consistent with existing Corporations Code Section
7210, which allows a board to delegate management functions so long as the
delegated powers are “exercised under ultimate direction of the board.”

Cost of Procedure

Memorandum 2003-23 proposes a revision to proposed Section 1363.830(e), to
make clear that a participant in the dispute resolution process may not be
charged a fee for participation. Mr. Jones agrees with that revision. See Exhibit p.
1.
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Optional Approach

The proposed dispute resolution process requires that an association provide
a procedure satisfying a few specific requirements. If the association does not
provide such a procedure, the default meet and confer process applies. This gives
an association an option, rather than imposing a single procedure to govern
every association in the State. Mr. Jones supports the approach. He writes, at
Exhibit pp. 1-2:

I am in favor of this approach. One thing I have noticed as I’ve
read through the various CID papers you’ve circulated is that while
the guiding principles behind your ideas are sound, people have
taken exception to particular items. By adopting this principle
based approach you can forestall some of these criticisms. (On a
related note, I’ve heard that the Securities and Exchange
Commission is also considering a principle based approach to rule
making. Apparently they’ve discovered that people were focusing
on making sure they didn’t break the rules instead of focusing on
the principles that informed the rules.) On the other hand, some
associations may appreciate having a model that provides specific
guidance. The optional/default approach should satisfy both those
who want flexibility and those who need specific guidance.

CID INFORMATION CENTER

At Exhibit p. 4, Mr. Osterberg writes in favor of creation of a State-run CID
information center:

Very often discussion stops anger from growing to dangerous
levels. On the other hand explaining alternatives can help a
homeowner resolve differences without legal action. As much as I
oppose new taxes, I grudgingly support homeowners paying a part
of the cost. The other part should be a fee imposed on the builder
when a CID is permitted.

We also received letters from the Department of Justice and the Department
of Real Estate indicating that they are unable to take on responsibility for the
proposed CID information center at this time. The Department of Justice
indicated that its existing telephone system is already overtaxed and that it could
not afford to update that system and maintain CID information on its website
without an additional appropriation. See Exhibit p. 5. The Department of Real
Estate also cites cost concerns, indicating that any additional burden on its
resources would be problematic. See Exhibit pp. 6-7.
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If it turns out that none of the suggested agencies are willing to undertake
responsibility for maintaining the information center, there is one other
alternative that is perhaps worth considering — the Commission could do it as a
pilot project. We have experience operating a simple website at very little cost.
The only staffing burden would be the need to annually update the information
provided to reflect amendments to statutes and regulations. The website could
include an on-line survey for users to evaluate its usefulness. At the end of the
pilot period, the Commission could prepare a report on the merits of the center,
with a recommendation as to which agency should take it on permanently (if
any). Agencies might be more willing to accept that responsibility once the
concept has been tested and the actual operating costs determined.

If this approach is taken, the staff would recommend that the provision for an
automated telephone answering system be deleted from the proposed law. The
Commission is not currently equipped to provide such a service. We should also
consider adding a modest fee to the CID registration process overseen by the
Secretary of State, in order to provide a small source of revenue to fund the
project.

Respectfully submitted,

Brian Hebert
Assistant Executive Secretary
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